Memorandum

To:
PDD 611 – Capstone 

From:
Stephen Bittence

Date:
April 15, 2003

RE:
Existing Leases & Contracts at Burke Lakefront Airport

Submerged Land Lease Between The State of Ohio & The City of Cleveland

Burke Lakefront Airport (Burke Land), which is operated by the City of Cleveland Department of Port Control, is located upon land that was created out of Lake Erie with artificial fill. As a result, the State of Ohio holds the land in trust for the people and the City must have a submerged land lease for the use of the land.
 When considering any potential changes to the use of Burke, it is important to be aware of the terms of the submerged land lease for two reasons. First, the lease may specify the allowable uses for the land, the necessary procedures that must be followed if the use will be changed, and the rental rate for the land. Second, the lease will clarify the ownership of the land and the associated legal implications.

To date a lease for the Burke Land has not been located. As a public record the lease should be available to members of the public upon request.
 A request has been issued to the City of Cleveland requesting this information and currently this request is being processed.
 Similarly, the Coastal Services Center of the Ohio Department of Natural Resources, the state agency responsible for leasing submerged land, is not able to locate a submerged land lease for the Burke Land.

Several attempts to locate the lease through alternate sources have also been unsuccessful. The Cleveland-Cuyahoga County Port Authority, which must approve any submerged land lease within its jurisdiction, does not have a copy or record of a submerged land lease for the Burke Land.
 The Port Authority does have a drawing that illustrates the boundaries of the parcels north of Burke that were leased in the 1970’s for construction of a proposed “Jetport.”
 However, a review of the actions of City Council during this time period does not reveal a record of this lease and the lease may not have been between the City and the State.
 Furthermore, the Jetport project appears to have been abandoned by the City in 1977.

Finally, since any lease made by a City department must be approved by City Council, a review of the City Record was conducted for select years in which it is suspected the lease may have been issued. Footnote One in Burke Lakefront Airport: A Report on its History, Its Current Status, and Its Future by William Gruber and Joanne Kaufman indicates that a lease may have been executed in 1978.
 Each year the City of Cleveland publishes The City Record, which is a massive, indexed volume of all activity by City Council for that year. A search of The City Record from 1965 to 1985 revealed two submerged land leases between the City and the State. One was in 1971 for approximately 160 acres for Westerly Waste Water Treatment Plant.
 The other was in 1985 for the water intake cribs at the Crown, Division, Kirtland, and Nottingham Water Purification Plants.

The other time period in which a search of The City Record was conducted is from 1940 until 1947. This was the time period during which the City was planning and building Burke.
 During this time period no submerged land leases between the City and the State were found. However, several leases were discovered where the City was leasing submerged land to a private entity under authority granted to the city by the Ohio Legislature. Section 3699-1 of the Ohio General Code delegated to cities that have Lake Erie as a boundary the authority “to use, lease and control [the] waters and soil of Lake Erie within [the city’s] corporate limits.”
 Since the City was authorized to use and lease the waters and soils of Lake Erie, the City did not need to, nor did it, lease the Burke Land from the State. The result of these various searches leads to the conclusion that it seems unlikely that a submerged land lease for the Burke Land exists.

Leases Between Department of Port Control & Burke Tenants
Currently the interior space of the terminal at Burke is fully leased.
 In addition, Burke has two fixed base operators, Million Air and Business Aircraft Centers, which have leases for their space. The leases, which are between the various tenants and the City of Cleveland, are substantially similar in form. The primary variations will be in the rates, the duration, the purpose of use, and the space. The current lease rate for interior space is twelve dollars per square foot.
 The lease rate for the fixed-base operators includes the greater of a guaranteed minimum annual rate or a percentage of the company’s gross revenues.
 In addition, the fixed base operators pay landing fees, a fee based on the sale of fuel and lubricants, and a fee based on the sale of airplanes.
 All lessees pay for their utility usage.

The duration of the existing leases range anywhere from one year for a flight school up to thirty years for a fixed base operator. However, if the City desires to make changes at Burke that would interfere with an existing lease, the City has reserved for itself the right to recapture the leased space. The actions that the City must take in order to recapture the space will vary based on the specifics of the lease; however, there are several common requirements. The City must provide the lessee written notice of its intent to recapture the space. The notice must be provided, depending on the lease terms, between thirty and one hundred and eighty days prior to the termination date of the lease. The terms of the lease will also dictate if the City must pay the lessee for the cost of fixed improvements. For instance, the lease with Burke Lakefront Services, Inc. d.b.a. Million Air would require the City to pay net book value for all fixed improvements and operating improvements unless the City can provide substantially similar replacement space for relocation. However, other leases state that the City shall have no obligation to pay for any improvements by the lessee to the leased space. Finally, the City’s right to recapture may be limited by the terms of the lease to situations where the action is necessary for airport development or to comply with a law or regulation.

Conclusion


The City’s contractual obligations will not be an substantial obstacle to the improvement or redevelopment of Burke. Any plan that includes significant change in the land use from an airport and airport related activities should seek to clarify ownership of the land between the City and the State.
 In addition, any plan that would involve the City recapturing leased premises, particularly from a fixed-based operator, should include the associated costs. Although there may be some costs to the City, the City has provided itself the tools to make changes as required.

� See Ohio Rev. Code Ann. § 1506.11(B) (Anderson 2002). For a detailed discussion of the Public Trust Doctrine relating to Burke Lakefront Airport see Memorandum dated March 20, 2003, by this author.


� See Ohio Rev. Code Ann. § 149.43 (West 2002).


� Letters were sent to the Director of Port Control, John Mok, and to the Law Director Subodh Chandra on March 26, 2003. In a conversation on April 9, 2003, with Khalid Bahhur, Commissioner of Burke Lakefront Airport, he indicated that the City was working to satisfy the request.


� Conversation with Stephen Pfeiffer on March 26, 2003.


� A copy of this drawing is located in the project file and the author has a copy.


� During the time while the feasibility of the Jetport was understudy the City was a member of Lake Erie Regional Transit Authority (LERTA). It is possible that LERTA entered into a lease with the State for the land shown in the drawing.


� Cleveland, Ohio Ord. No. 3123-77 (first reading) (Dec. 14, 1977). Available at page 2227 in The City Record for 1977.


� William M. Ondrey Gruber and Joanne Kaufman, Burke Lakefront Airport: A Report on Its History, Its Current Status and Its Future 4 (2002).


� Cleveland, Ohio Ord. No. 611-71 (June 7, 1971). Available at page 1028 in The City Record for 1971.


� Cleveland, Ohio Ord. No. 2600-85 (March 17, 1986). Available at page 826 in The City Record for 1986.


� See Gruber and Kaufman supra note 6 at 6 (providing history of Burke).


� Ohio General Code Ann. § 3699-1 (Anderson 1937) (current version at Ohio Rev. Code § 1506.11 (2002)(authorizing Ohio Department of Natural Resources to issue leases for submerged land)).


� Conversation with Khalid Bahhur on April 9, 2003.


� Id. See also Gruber and Kaufman supra note 6 at 19 (providing a detailed list of existing leases at Burke).


� Cleveland, Ohio Ord. No. 1949-92 (March 10, 1993). Available at page 354 in The City Record for 1993. (lease between the City of Cleveland and Burke Lakefront Services, Inc. dba Million Air).


� Gruber and Kaufman supra note 6 at 19.


� See Public Trust Memorandum dated March 20, 2003, by this author.
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