Memorandum

To:
PDD 611 - Planning Capstone Spring 2003

From:
Stephen Bittence

Date:
March 20, 2003

RE:
Burke Lakefront Airport: Land Ownership & Allowable Uses

Question Presented:

What is the legal status of the land that Burke Lakefront Airport (the Burke Land) is situated upon?

What restrictions, if any, does that status place upon potential future uses?

Statement of Facts:

Burke Lakefront Airport (Burke) is located on the shore of Lake Erie between East 9th Street and East 40th Street in Cleveland, Ohio. The Cleveland Department of Port Control operates Burke, which opened in 1947. Burke is designated by the Federal Aviation Administration as a reliever airport to Cleveland Hopkins International Airport. There are approximately 90,000 flight operations annually at Burke.

Artificial fill placed in Lake Erie created Burke’s land. The fill area where the runways are located was completed in 1957. The filling, which still continues, was conducted initially by the City of Cleveland and in the 1970’s the filling operations switched to the United States Army Corp of Engineers. The Burke land covers approximately 480 acres. The land abutting Burke on the south, which the Cleveland Memorial Shoreway/State Route 2 occupies, is also artificial fill. To the west, north, and east of Burke is Lake Erie.

Discussion


Littoral Rights

The owner of upland property that borders water, such as an ocean, sea, or navigable lake, is the owner of littoral land and has specific rights associated with that ownership.
 Although subject to federal and state regulation, “the littoral owner is entitled to access to navigable water on the front of which his land lies.”
 This includes the right to wharf out, as needed, to access navigable water.
 As noted this right is not absolute, the state may even destroy this right by erecting a structure in aid of navigation that separates the littoral owner’s land from the water.
 However, if the state erects a structure that is not in aid of navigation and that structure destroys the upland owner’s littoral rights, then the owner is entitled to compensation.

In Ohio, the littoral owner’s title to land establishes the property boundary as Lake Erie’s natural shoreline.
 Beyond the natural shoreline, “the title to the lands under the waters of Lake Erie . . . is in the state as trustee for the benefit of the people.”
 This boundary is not a fixed location; the boundary changes as Lake Erie’s natural shoreline varies.
 Therefore, land may be lost by erosion and, alternatively, land may be gained through accretion.
 Accretion is the gradual and imperceptible addition of land through the action of the waves.
 However, land that is artificially reclaimed from Lake Erie, including land that used to construct wharves and piers, will not become a part of the littoral owner’s property, but will remain under the State’s control.


Public Trust – In General

The State’s control stems from the public trust doctrine, which is codified under Ohio Revised Code section 1506.10.
 The United States Supreme Court in Illinois Cent. R.R. v. Illinois extended this ancient doctrine, which historically applied to land covered by bodies of water affected by the ebb and flow of the tide, to the land covered by the Great Lakes.
 The state’s title is as trustee for the people of the state to ensure the public’s right to use the water “free[] from the obstruction or interference of private parties.”
 The historic public uses, which it is the purpose of the trust to preserve, are navigating the water, conducting commerce over the water, and fishing in the water.
 Many states have expanded the public trust rights to include recreational uses.
 A few states have also expanded the public trust rights to include preservation of the environment and scenic beauty.


Property is commonly described as consisting of a bundle of rights.
 Land that is subject to the public trust is thought of as having two bundles, the jus publicum and the jus privatum, each with a distinct set of rights.
 The jus publicum is the dominant estate and its bundle of rights includes the rights described above that are associated with the public’s rights under the public trust doctrine.
 The jus privatum is the subservient estate and its bundle of rights includes some of the rights that are commonly associated with private property, such as the right to use, possess, and develop.
 As the subservient estate, the exercise of rights associated with the jus privatum cannot impair the jus publicum rights.


Each state as it was admitted to the Union gained the jus publicum and jus privatum title to public trust land within that state’s boundaries.
 Since Ohio holds title, the State is able to convey the jus privatum and this is done so through a submerged land lease issued by the Ohio Department of Natural Resources.
 A submerged land lease can be issued if the land that is the subject of the lease “can be developed or improved . . . without the impairment of the public right of navigation, water commerce, and fishery . . .”


However, the ability of Ohio to convey the jus publicum and thereby entirely abandon the public trust is not clearly established. In State v. Cleveland & Pittsburgh R.R. Co., the Ohio Supreme Court held that “[t]he state as trustee for the public cannot . . . abandon the trust property or enable a diversion of it to private ends different from the object for which the trust was created.”
 This statement, in reality, does nothing more than allow for the transfer of the right to use, possess, and develop the land while retaining the public trust rights. Therefore, it does not authorize the transfer of the jus publicum.


This decision, in part, applied the holding of the United States Supreme Court in Illinois Central R.R. Co. v. Illinois.
 In Illinois Central R.R. Co., the Illinois legislature in 1869 granted more than 1,000 acres of land submerged under Lake Michigan to the Illinois Central Railroad; the land encompassed Chicago’s entire outer harbor.
 Four years later, in 1873, the legislature sought to revoke the grant by repealing the legislation that had established the grant.
 The Court held that the grant was revocable since the “conveyance of [the] property [was] . . . in disregard of [the] public trust . . .”
 In addition, the Court held that a legislature cannot be constrained in its exercise of governmental power by the actions of a previous legislature.
 Therefore, the 1873 legislature, upon determining that the purposes for the original conveyance were no longer valid, could revoke the conveyance.


The Court stated that the government held the land in an unalienable trust for the benefit of the public, however, the Court did identify that there were instances when land held in public trust could be alienated.
 The exceptions are when a conveyance of land will either promote the public trust’s interests “or can be disposed of without any substantial impairment of the public interest in the lands and waters remaining.”
 The exception to promote the public’s trust interest is comparable to that permitted in dicta by the Ohio Supreme Court in Cleveland & Pittsburgh R.R. Co.
 The Ohio Supreme Court did not, however, adopt the second exception and an example of an Ohio case supporting such a grant is not available. 

Although the Illinois Central R.R. Co. Court did establish exceptions to the inalienability of public trust lands, it is not clear under what circumstances a court will uphold a conveyance.
 Likely a court would evaluate the duration of the conveyance,
 the size of the conveyance,
 how the conveyance will affect the remaining trust lands and waters,
 and the purpose to which the land will be put.
 As noted, granting 1,000 acres that included Chicago’s entire outer harbor violates the trust’s purpose.
 In Illinois Central R.R. Co., the Court was influenced by the sheer size of the conveyance and the affect the conveyance of a major city’s harbor would have on the public trust interests, primarily navigation.
 However, in Appleby v. City of New York, the Supreme Court held that the City, under authorization from the State, conveyed the jus privatum and the jus publicum to a private party.
 In Appleby, the City sold land submerged under the Hudson River that was approximately the size of one city block.
  The Court recognized that at the time of the conveyance, the conveyance was intended to promote the interest of the public trust by “improving [the City’s] harbor and furnishing its treasury.”
 More recently, the Court recognized that public trust lands may be put to diverse uses including submerged land being “reclaimed to create land for urban expansion.”
 Although some guidance may be found in these cases and in cases from other states, the allowable uses and the extent of the public trust doctrine can vary with state law.
 Ohio’s courts have not decided a case that evaluates a particular use of public trust land to determine if it is appropriate. When the courts are presented with such an issue they will likely seek guidance from the decisions of other courts, but may also look to other areas of law for assistance. 

Ohio courts have defined the term “public use” in the eminent domain context.
 A public use may be found in the following uses: 1) property used for a legitimate governmental function; 2) property used for a public necessity that provides a service to the public and which cannot be provided without government assistance; and 3) property used for private business gain that “will indirectly enhance the public welfare.”
 In an eminent domain proceeding a court will be deferential to a legislative determination that a use is a public use.
 Using this analogy would be permissive of public uses that are different from the historic public uses of trust land.

A court could also look to zoning and the concept of an accessory use to help determine an appropriate public trust use.
 Ohio courts have defined an accessory use as “one that is customarily incidental to the principal permitted use on a property; it pertains to or depends on the principal use for its existence.”
 Applying the concept of accessory use would permit a use that would be related to navigation, commerce, fishing, or recreation.

The two primary ways that a public trust conveyance would end up in a court challenge are if an aggrieved party challenged an attempted revocation of a grant by a legislature
 or if a private citizen or citizen group challenged a conveyance as a violation of the public trust.
 However, before a party can reach the merits of a claim, the party must have standing to sue.
 In order to establish standing the party must show the existence of three elements: 1) “the plaintiff must have suffered an injury in fact – an invasion of a legally protected interest which is (a) concrete and particularized, and (b) actual or imminent, not conjectural or hypothetical;”
 2) “there must be a causal connection between the injury and the conduct complained of – the injury has to be ‘fairly ... trace[able] to the challenged action of the defendant, and not ... th[e] result [of] the independent action of some third party not before the court;’”
 and 3) “it must be ‘likely,’ as opposed to merely ‘speculative,’ that the injury will be ‘redressed by a favorable decision.’”
 In addition, a citizen group, such as an environmental association, may have standing to bring suit if the following requirements are satisfied: 1) the groups members have independent standing to sue; 2) the suit’s claim relates to the group’s purpose; and 3) the nature of the suit does not require the member’s direct participation.
 

It would not be difficult for person who is directly affected by a legislative revocation of a conveyance to establish standing. However, a citizen not directly involved in a conveyance who seeks to challenge that conveyance would have to meet each element to establish standing. It may be difficult to prove a concrete and particularized injury to a protected interest. A littoral owner adjacent to the land subject to the conveyance would have standing.
 In addition, a party who could show a decrease in property value as a result of the conveyance may have standing.
 Finally, a person may have standing based upon a state constitutional or statutory provision that grants standing, such as a taxpayer suit.
 

The primary mechanism by which Lake Erie public trust land is conveyed in Ohio is through a submerged land lease that is administered by the Department of Natural Resources.
 When a lease application is filed, a public notice of the application is given and a hearing may be held.
 The purpose of the hearing is to establish sufficient information needed to review a lease application and to hear any “significant unresolved issues . . .”
 It will be a formal hearing that is open to the public with a court reporter and will provide all parties the opportunity to present evidence, provide testimony, and to be represented by council.
 Approval of a lease application is made by the director of the Department of Natural Resources and may also require the approval of, as applicable, the United States Government, the local municipality, the county, and/or the local port authority.
 If it is determined that a lease application can be approved, a lease rate and duration will be determined.
 The typical submerged land lease is for fifty years and has a rental rate that ranges from one cent to four cents per square foot.
 A party to the hearing may appeal the final decision to the county court of common pleas.

As noted, what is an allowable private use on public trust land has not been clearly defined by the Ohio courts or by the Ohio legislature. As a result, the Department of Natural Resources must determine that the proposed use will not impair “the public right of navigation, water commerce, and fishery.”
 However, when dealing with  “structures, facilities, buildings or improvements” that occupy public trust land and the “structures, facilities, buildings, or improvements” existed prior to 1955, the department of natural resources will issue a submerged land lease.
 The only requirement is that the local municipality, county, or port authority certify “that the structures, facilities, buildings, improvements, or uses do not constitute an unlawful encroachment on navigation or water commerce.”
 A lease will describe the approved uses or activities that will be conducted on the land and will require approval by the department of natural resources for any change in use, including assignment or sublease of the land.

Once a lease is entered into with the State, the lessee has rights associated with the lease.
 The State must honor the terms of the lease and cannot use the public trust doctrine as a tool to avoid its contractual obligations.
 As a result, the State cannot retroactively modify the rental rate of a lease.
 Similarly, if the State were to revoke a lease, the State would be responsible to the lessee for damages.
 Finally, a lessee is entitled to just compensation if a governmental entity takes the leased land through eminent domain.
 However, the compensation does not include the value of the land, it only includes the value of improvements to the land.

Conclusion
Status of the Burke Land 

Burke is located upon artificial fill that was placed in Lake Erie in order to reclaim the land. Therefore, the Burke land is subject to the public trust and is owned by the State of Ohio. Furthermore, the City of Cleveland must have a submerged land lease with the State.

Allowable Uses of the Burke Land


The existing use of the land as an airport, which is both a public use and a use closely related to navigation, can continue as an appropriate use of public trust lands. There are several factors that indicate that Burke is a public use: 1) it is operated by the City of Cleveland; 2) the operation of an airport is a legitimate government activity; and 3) the airport is available for use by the general population.
 Although Burke does not directly aid navigation or commerce over Lake Erie, as a reliever airport it is an important element in the modern transportation network that employs various modes of transportation including water, air, rail, and road.
 Furthermore, if the State sought to revoke Burke’s submerged land lease the State would have to compensate the City of Cleveland for the value of the airport.


In order to change the use of the Burke land, the City of Cleveland would need the State’s approval. In addition to an airport, the Burke land could be utilized for activities that fall within the traditional public trust uses, which are navigation, commerce over water, and fishing. Examples of such a use are a marina, a fishing pier, and a wharf. It is also likely that Ohio, either by court or legislative action, could expand the public trust to include access to Lake Erie for recreational uses.
 As a result, a public park on the lakefront would also be an acceptable use. It also seems likely that a use that is open and accessible to the public, even if privately owned, such as a museum would be acceptable.


If, however, it is desired to convert all or a portion of the Burke land to an entirely private use that is not directly related to a public trust use, such as housing, caution must be used to minimize future problems, such as a court challenge or legislative revocation. There are two methods by which this can be accomplished while satisfying the public trust’s requirements. The first method is through a submerged land lease or a permanent conveyance by the State legislature of the jus privatum. If the private use will be located upon Burke land that was filled prior to 1955, the State must issue a submerged land lease so long as the board of directors of the Cleveland-Cuyahoga County Port Authority certifies that the use will not unlawfully encroach on navigation and water commerce.
 It is difficult to imagine the use interfering in any way with navigation and water commerce since the land has been filled for almost fifty years and during that time it has not been actively involved in navigation or water commerce.

If the private use will be located upon Burke land that was filled after 1955, the State will scrutinize the proposed use to ensure that it promotes the public trust purposes.
 This can be accomplished by developing a master site plan that minimizes the exclusively private areas while promoting the public trust interest and the general public welfare. An important factor to help establish that the plan promotes the public trust interest would be to demonstrate that the new overall site use would promote the public trust interest “better” than the existing use and that having an exclusively private use area is a necessary component to accomplish the plan.
  Whether this is accomplished through a submerged land lease or through a permanent transfer of the jus privatum, a future legislature could decide to not renew the lease or to repeal the conveyance. Therefore, a conveyance would be a more secure method since lenders and residents would be protected from financial risk since the State would be required to pay the expenses incurred in improvements made in reliance on the conveyance.

The second method that could be used to allow redevelopment of all or a portion of the Burke land for a private use would be a conveyance of the jus privatum and the jus publicum. As noted, the general rule is that the public trust is held in trust to benefit the public. Public trust land cannot be alienated unless the end use will improve the interest of the trust or the land “can be disposed of without detriment to public interest in the lands and waters remaining.”
 The Burke land can be put to a use that will meet both requirements. The new use will improve the interest of the trust by developing the land in accordance with a master plan as discussed in the previous paragraph.

In addition, the land can be permanently transferred without any detriment to the public’s interest in the remaining lands and waters of Lake Erie. The Burke land has been filled for approximately fifty years and it has an area of approximately 480 acres. The lands age and size makes it unlikely that it will revert back to being submerged land. As a result, the north edge of Burke is now what the public generally recognizes as the lakeshore and the Burke land, for all practical purposes, is no longer a portion of the lake. Since the Cleveland-Memorial Shoreway, a major road, occupies the land to the south of Burke and separates Burke from private land owners, Burke does not obstruct an upland littoral owners access to the lake. In light of these factors, the private use to which the Burke land may be put will not be a detriment to the public’s trust interest.


In fact, with a well-developed master site plan, a permanent transfer of the jus publicum and the jus privatum of a significant portion of the Burke land could enhance the public’s trust interest. A master plan that establishes a meaningful park along the perimeter of Lake Erie and with multiple access points will ensure public access to the lake. Such a park could remain in the trust. By permanently transferring the remaining portion, the land can be free from the cloud that the conveyance can be revoked by future legislatures or that the lease will not be renewed. This will allow the land to be developed in the way most beneficial to the region, increasing the tax revenue generated by the region, a share of which could be used to maintain the lake front parks. A permanent transfer will also allow the State to transfer any environmental liability that the State may have associated with the Burke land.
 To ensure that a future legislature cannot revoke the conveyance, an amendment to the Ohio Constitution would likely be necessary to accomplish a permanent conveyance of the land and to demonstrate the will of the public to abandon that portion of the trust.

� These facts are compiled from the following sources: general knowledge; Connecting Cleveland, Burke Lakefront Airport Fact Sheet; Steve Nagy, Aviation and Airport Planning Issues at Burke Lakefront Airport; William M. Ondrey Gruber and Joanne Kaufman, Burke Lakefront Airport: A Report on Its History, Its Current Status and Its Future (2002).


� Black’s Law Dictionary 934 (6th ed. 1990). Although sometimes littoral and riparian are used as synonyms, littoral rights are usually associated with land abutting an ocean, sea, or lake, while riparian rights are associated with land abutting a river or stream.





� State v. Cleveland & Pittsburgh R.R. Co., 113 N.E. 677, Syllabus by the Court (Ohio 1916). For example, the rights are subject to the Federal Government’s power to regulate commerce among the states.





� Id.





� State, ex rel. Squire v. Cleveland, 82 N.E.2d 709, 726 (Ohio 1948). If, however, the structure is not in aid of navigation, then the littoral owner is entitled to compensation for damages. Id. At 728.





� Id. at 728.





� Id. at 725.





� Cleveland & Pittsburgh R.R. Co., 113 N.E. at Syllabus by the Court. See also Ohio Rev. Code ann. § 1506.10 (Anderson 2002) (codifying common law public trust doctrine).





� State ex rel. Duffy v. Lafefront East Fifty-Fifth Street Corp., 27 N.E.2d 485, 486 (Ohio 1940).





� Id.





� Id.





� Ohio Rev. Code ann. § 1506.10 (“Any artificial encroachments . . . shall not be considered as having prejudiced the rights of the public in such domain.”).





� Id. See also State, ex rel. Squire, 82 N.E.2d at 721 (Originally codified as the Fleming Act of 1917 as sections 3699-a to 3699-9 of the Ohio General Code).





� Illinois Cent. R.R. v. Illinois, 146 U.S. 387, 436-7 (1892).





� Id.





� Id.





� David C. Slade et al., Putting the Public Trust Doctrine to Work: The Application of the Public Trust Doctrine to the Management of Lands, Waters, and living Resources of the Coastal States 133 (1991).





� Id.





� See, e.g., Nolan v. California Coastal Comm’n, 483 U.S. 825, 831 (1987); Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 435 (1982); Kaiser Aetna v. United States, 444 U.S. 164, 176 (1979); Andrus v. Allard, 444 U.S. 51, 66 (1979).





� See Slade et al., supra note 16, at 7.





� Id.





� Id.





� See Illinois Cent. R.R., 146 U.S.  at 453.





� Shively v. Bowlby, 152 U.S. 1, Syllabus by the Court (1894). See also Ohio Rev. Code § 1506.10 (“It is hereby declared that the waters of Lake Erie . . . together with the soil beneath . . . do now belong and have always, since the organization of the state of Ohio, belonged to the state . . .”). See also Morris v. U.S., 174 U.S. 196, 226 (1899). 





� Ohio Rev. Code § 1506.11.





� Ohio Rev. Code § 1506.11(B).





� Cleveland & Pittsburgh R.R. Co., 113 N.E. at 80.





� Id. at 82.





� Illinois Cent. R.R., 146 U.S. at 454.





� Id. at 449.





� Id. at 460.





� Id.





� Id. at 460-1.





� Id. at 456.





� Illinois Cent. R.R., 146 U.S. at 453.





� Cleveland & Pittsburgh R.R. Co., 113 N.E. at 80. (prohibiting “a diversion . . . different from the object for which the trust was created . . .” and, therefore, by implication, allowing a diversion that promotes the object for which the trust was created).





� See Douglas L. Grant, Underpinnings of the Public Trust Doctrine: Lessons from Illinois Central Railroad, 33 Ariz. St. L.J. 849, 850, 879 – 881 (2001). See also Geoffrey R. Scott, The Expanding Public Trust Doctrine: A warning to Environmentalists and Policy Makers, 10 Fordham Envtl. L.J. 1, 22 (1998)(reviewing various conclusions reached by different courts).





� Is the conveyance a term of years lease or a permanent transfer?





� See Kootenai Envtl. Alliance, Inc. v. Panhandle Yacht Club, Inc., 671 P.2d 1085, 1095 (Idaho 1983)(identifying an encroachment of 0.01% of lake’s surface area as a small impairment).





� See id. (evaluating an encroachment’s affect on the lake and surrounding land).





� Jack H. Archer et al., The Public Trust Doctrine and the Management of America’s Coasts 25 n. 46 (1994)(recognizing that courts have not clearly determined the outer limits of allowable uses not related to traditional public trust uses).





� Illinois Cent. R.R., 146 U.S. at 460.





� Id. at 454. (recognizing 1) that the area of the land granted exceeded the area occupied by the ports of London, Liverpool, or Marseilles and equal to the area of New York’s port; and 2) that the number of vessels arriving and clearing at Chicago’s port equaled those of New York and Boston combined).





� Appleby v. City of New York, 271 U.S. 364, 399 (1926).





� Id. at 367.





� Id. at 388.





� Phillips Petroleum Co. v. Mississippi, 484 U.S. 469, 476 (1988) (“Finally, we note that several of our prior decisions have recognized that the States have interests in lands beneath tidal waters which have nothing to do with navigation.”).





� Id. at 475 (“But it has been long established that the individual States have the authority to define the limits of the lands held in public trust and to recognize private rights in such lands as they see fit.”).





� Ohio Const. art. I, § 19 (“where private property shall be taken for public use . . .”)(emphasis added).





� Pontiac Improvement Co. v. Cleveland Metro. Park Dist., 135 N.E. 635, 639 (1922) (quoting Nichols, Eminent Domain (2nd Ed.) § 45).





� Berman v. Parker, 348 U.S. 26, 32 (1954) (“In such cases the legislature, not the judiciary, is the main guardian of the public needs to be served by social legislation . . .”).





� Historic uses are navigation, water commerce, and fishing.





� Archer et al., supra note 39, at 25 n. 46 (suggesting the idea that “’accessory uses’ in the zoning field” would be a possible source of comparable law).





� Stuart Meck & Kenneth Pearlman, Ohio Planning and Zoning Law § 6.23 (2002).








� Archer et al., supra note 39, at 25 n. 46 (suggesting such uses as a private marina, a marine supply store, and even a private condominium that would somehow enhance the public trust).





� E.g., Illinois Cent. R.R., 146 U.S. 387.





� E.g., Kootenai Envtl. Alliance, Inc., 671 P.2d 1085. See generally Slade et al., supra note 16, at 282.





� Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992).





� Id. at 560 (citations & internal quotation marks omitted).





� Id. (citations omitted).





� Id. at 561 (citations omitted).





� Hunt v. Washington State Apple Adver. Comm’n., 432 U.S. 333, 343 (1977).





� See, e.g.,Lemley v. Stevenson, 661 N.E.2d 237 (1995). The opinion does not address standing, however the plaintiff is a littoral owner affected by a submerged land lease. The plaintiff is seeking a declaratory judgment and is not appealing an adverse ruling from a hearing.





� William H. Wolff, Jr. et al., 6 Ohio Civil Practice § 315.02 (Anderson 2002).





� See Slade et al., supra note 16, at 282.





� Ohio Rev. Code § 1506.11(B). (applying to “the waters and the lands presently underlying the waters of Lake Erie and the lands formerly underlying the waters of Lake Erie and now artificially filled, between the natural shoreline and the international boundary with Canada.” § 1506.11(A)).





� § 1506.11(C).





� Ohio Admin. Code ann. § 1501-6-04 (Anderson 2002).





� Ohio Rev. Code § 1506.11(C).





� § 1506.11(B).





� § 1506.11(C).





� Ohio Department of Natural Resources, Coastal Guidance Sheet No. 3 (2001) available at: � HYPERLINK "http://www.dnr.state.oh.us/odnr/relm/coastal/cmp.htm" ��http://www.dnr.state.oh.us/odnr/relm/coastal/cmp.htm�.





� Ohio Rev. Code § 2506.01. See also Wolff, Jr. et al., supra note 61 (requiring that in order to appeal an administrative decision, a party must be directly affected by the order).





� § 1506.11(B). Bridget ???, of the Ohio Department of Natural Resources – Coastal Services Center, in a telephone interview, indicated that it would be unlikely that the department would issue a new submerged land lease to allow for filling of Lake Erie for a private use such as housing that is unrelated to the traditional public trust uses.


� § 1506.11(D).





� Id.





� Ohio Admin. Code § 1501-6-05(C).





� Sandusky Marina Ltd. P’ship. v. Ohio Department of Natural Resources, 710 N.E.2d 302, 306 (Ohio Ct. App. 1998).





� Id.





� Id.





� See Illinois Cent. R.R., 146 U.S. at 455 (“Undoubtedly there may be expenses incurred in improvements made under such a grant, which the state ought to pay. . .”).





� Ohio Rev. Code § 1506.11(E).





� Id.





� Although I have been assured by the City of Cleveland and by the Ohio Department of Natural Resources that there is a submerged land lease in place between the city and the state, I have been unable to find anyone who can locate a copy of the lease.





� Use by the general public is subject to regulations that control aviation.





� Many of the rail lines south of Burke are located on filled public trust land and are also part of the transportation network.





� Currently two lakefront parks in Cleveland, Voinovich Park and Gordon Park, are located on filled public trust land.





� For example The Cleveland Browns Stadium, The Rock and Roll Hall of Fame, and The Great Lakes Science Center are all located on filled public trust land.





� See Ohio Rev. Code § 1506.11(E).





� See § 1506.11(B).





� For example if the sale of the private units would offset some of the costs of creating a new park or if income taxes from new residents would help maintain new and existing lakefront parks and as a result the entire project would fail without the inclusion of the private use in the plan..





� Illinois Cent. R.R., 146 U.S. at 455.





� Id.


� The Burke land is composed of dredge fill from the Cuyahoga River, a household waste landfill, and construction and demolition debris. The extent of the environmental contamination is unclear. 


� Ohio Const. art. XVI, § 1 (providing procedure to amend the Ohio Constitution).
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