MEMORANDUM
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Robert Simons & PDD 611 Class
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Michael Graham

DATE:

March 13, 2003

RE:
The Ability of the City to Acquire Necessary Property for the Burke Lakefront Project under Ohio’s Eminent Domain Law

I. ISSUE

WHETHER, IF ANY TAKINGS WERE NECESSARY TO COMPLETE A PROJECTTED ECONOMIC DEVELOPMENT PLAN AT BURKE LAKEFROONT AIRPORT, THE CITY CAN EMPLOY EMINENT DOMAIN?

II. BRIEF ANSWER

Yes, the city will almost certainly be upheld in any takings actions it undertakes in conjunction with the Burke project, even if the ultimate goal of economic development results in private parties owning and developing some of the seized parcels.

III. A CONCISE CONEPTUAL HISTORY OF EMINENT DOMAIN

Eminent Domain can be defined generally as the power of the sovereign to condemn private property for public use.
  In the United States, the concept is typically defined in terms of the inherent power of government to take private property subject to a constitutional limitation that the taking be effected to serve a public use.
  The United Sates Constitution also requires that the owner of the private property be fairly compensated for the loss suffered by the eminent domain doctrine taking.

The practice of eminent domain may have originated during the Roman Empire
, and early English law hints that proceedings similar to eminent domain takings were in use in pre-colonial times.
  However, the term itself was coined by theorist Hugo Grotius in his 1625 work, De Jure Belli et Pacis; in this work, the author asserts that citizens’ property rights depend upon a grant from the sovereign, who also possesses a reserved right to retake the property at will for public purpose, so long as the citizen was compensated for his "damage" in forfeiting the property.
  Grotius' explanation of eminent domain has come to be known as the "reserved rights" theory.
  Due in part to the United States’ federal system of government and the difficulty of discerning whether state or federal government would be vested with ultimate title, courts have tended to endorse a theory of eminent domain based upon an “inherent right of sovereignty”; sometimes referred to as the “inherent powers” doctrine, this theory argues that the power to take private property inheres in the police power of the state, independent of any pre-existing property right of the sovereign.
  Both theories share the essential characteristic of placing full power to appropriate any private property within the auspice of the government.

In the United States, eminent domain powers were exercised to a limited extent during the colonial era on a common law basis.
  However, following the ratification of the United States Constitution, courts have turned primarily to the Fifth Amendment and its “takings clause” as the source of government’s ultimate right to exercise eminent domain powers.
  The Fifth Amendment states: “nor shall private property be taken for public use, without just compensation.”
  In addition, the adoption of the Fourteenth Amendment guaranteed that this right would not be abrogated by the States.
  While at first glance, these limitations may lead one to believe the issue might be well settled, this is far from the case; the exact meaning and intent of “public use” as phrased in the Fifth Amendment continues to raise legal battles throughout the country,
 and courts have struggled over the years to determine just what constitutes a “public use” justifying the exercise of eminent domain powers.

II. THE CONUNDRUM OF THE "PUBLIC USE" REQUIREMENT


The origin of the “public use” requirement for the use of eminent domain proceedings originates in the plain language of the Fifth Amendment to the Constitution of the United States: “nor shall private property be taken for public use, without just compensation.”
  Although courts have moved between narrow and broad interpretations of this language over the years
, the last half of the Twentieth Century witnessed the broad interpretation becoming the dominant approach, and this trend appears to likely to continue.
  

A narrow reading of the plain language of the Fifth Amendment holds that a “public use” requires that the general public to have actual use of and a right to access the condemned property.
  Classic examples of such a public use under the narrow approach would include takings to create or widen a public road, or to erect a school or civic building.  In contrast, broad approaches to interpreting the “public use” requirement argue only that some expansive, legitimate public purpose be advanced through the taking, and that a right of public access to or actual use of the end product is not a necessary component of a “public use.”
  

Under the broad approach to the “public use” requirement, private property may be condemned and transferred even to other private parties essentially for private benefit, provided there is a perceived net public gain from the shift in use of the land; this public benefit or gain is considered the “public use.”
  The broad or liberal evaluation of “public use” may also be referred to as the “public benefit test.”
  Some typical examples of public uses under the broad approach include condemning private land to build manufacturing plants, office complexes, shopping centers, and even casinos.
  The “public use” or benefit in such takings relates primarily to efforts to encourage economic development and activity by producing or retaining jobs and increasing or maintaining the tax base.  The other common example of a “public use” that justifies eminent domain takings without any right to public access is for “blight” removal and so-called urban renewal.

Most Scholars agree that the key case in tracing the modern ascendance of the broad approach to interpreting “public use” is Berman v. Parker.
  In Berman, property owners in area declared “blighted” by Congress challenged the constitutionality (under the Firth Amendment) of the Redevelopment Acts of 1945, which employed eminent domain to seize private lands to be re-developed partly for private use.
  In a unanimous decision, the United States Supreme Court held that the Acts did not violate the Fifth Amendment’s “public purpose” requirement.
  In so holding, the Court emphasized that the use of eminent domain was a mere manifestation of government’s police power
, and that it is the domain of the legislature to declare what is in the public interest, and not the courts.
  The Court further stated that “when the legislature has spoken, the public interest has been declared in terms well-nigh conclusive,”
 and that “once the object is within the authority of [the legislature], the right to realize it through the exercise of eminent domain is clear. [. . .] the means by which it will be realized is also for [the legislature].”
  Thus, even though the condemned property may eventually end up in private hands, it is up to the legislature and not the courts to determine whether such a final resolution serves a public purpose or use.

Although begun in Berman, the broad approach was crystallized when the Court rendered its decision in Hawaii Housing Authority v. Midkiff.
  In Hawaii Housing Authority, the Court held that the State of Hawaii could use the power of eminent domain to force owners of large amounts of land to break up their estates and sell parcels to their tenants.
  The public purpose here was “to reduce the perceived social and economic evils of a land oligopoly [that had caused] artificial deterrents to the normal functioning of the State’s residential land market and forced thousands of homeowners to lease, rather than buy, the land under their homes.”
  In reaching its decision, the Court re-emphasized that “the mere fact that property taken outright by eminent domain is transferred in the first instance to private beneficiaries does not condemn that taking as having only a private purpose.”
  However, the court apparently promulgated a new “reasonableness” test in this instance: “the Court [. . .] will not substitute its own judgment for a legislature’s judgment as to what constitutes public use ‘unless the use be palpably without reasonable foundation’ [. . .] the exercise of the eminent domain power must be] rationally related to a conceivable public purpose.”

IV. OHIO'S STATUTORY REGULATION OF EMINENT DOMAIN

In light of the Court’s holdings in Berman and Hawaii Housing Authority, individual states now have much discretion in determining what is a “public use” justifying the exercise of eminent domain powers.  A majority of state constitutions have incorporated language on taking private property for public purposes similar to that found in the Fifth Amendment.
   Ohio falls within this majority: its constitution contains nearly identical language to the Fifth Amendment limiting eminent domain takings to those done to serve the “public welfare” or a “public use,” and giving the former owner compensation.
  In addition, the Ohio Revised Code allows municipalities wishing to exercise eminent domain powers so long at they meet clearly enunciated regulations before doing so.
  These restrictions can be seen as those allowing both “narrow approach” public uses
 and “broad approach” public uses
 to justify eminent domain takings; however, the “broad approach” eminent domain powers are limited solely to those municipalities qualifying as “impacted cities.”
 

Under Ohio Revised Code § 719.01, municipal corporations may appropriate real estate for, among other things, creating roads, parks, public halls, prisons, hospitals, bridges, and libraries.
  These “narrow approach” public uses have often been the subject of litigation, typically involving disputes over the necessity of the taking.
   However, under Ohio Revised Code § 719.011, a city which qualifies as an “impacted city” under the definition provided in Ohio Revised Code § 1728.01 may also have broad powers to use eminent domain to “create or preserve jobs and employment opportunities and to improve the economic welfare of the people.”
  These “broad approach” public uses are the sources of much controversy due to the nebulous nature of the benefits reaped and from the perception that they may be effected to benefit private parties more than the general public.

Before a city may legally utilize eminent domain powers under Ohio Revised Code § 719.011, it must be deemed an “impacted city” pursuant to the definition found in Ohio Revised Code § 1728.01(C).
  This section of the Revised Code provides two ways for a city to qualify as an “impacted city.”  One requires that the city have been declared a major disaster area pursuant to the “Disaster Relief Act of 1970.”
  This is a fairly straightforward standard, and has not been the subject of any discernible controversy.  However, in the alternative, a city also may qualify as “impacted” if it passes a separate, two-prong test.  First, the city must have legislated to permit construction of housing by a metropolitan housing authority or leasing of dwelling units by such authority within its corporate boundaries.
  Second, the city must have been certified by the director of the department of development that that a workable program for community improvement has been adopted for utilizing appropriate private and public resources to eliminate, and to prevent the development or spread of, slums and urban blight, to encourage needed urban rehabilitation, to provide for the redevelopment of blighted, deteriorated, or slum areas, to undertake such activities or other feasible community activities as may be suitably employed to achieve the objectives of such a program.
  The “blight” requirement present within this legislation is an essential, but also subjective factor for evaluation that has lead to numerous disputes over just what qualifies as “blight” under the statute.

Perhaps in a proactive effort to clear up future disputes over what “blight” means under Ohio Revised Code § 1728.01, the Ohio Legislature took the extra step of defining “blighted area” in Subsection (E) of the statute.  The definition contained therein reads as follows:

“Blighted area” means an area within a municipality containing a majority of structures that have been extensively damaged or destroyed by a major disaster, or that, by reason of dilapidation, deterioration, age or obsolescence, inadequate provision for ventilation, light, air, sanitation, or open spaces, unsafe and unsanitary conditions or the existence of conditions which endanger lives or properties by fire or other hazards and causes, or that, by reason of location in an area with inadequate street layout, incompatible land uses or land use relationships, overcrowding of buildings on the land, excessive dwelling unit density, or other identified hazards to health and safety, are conducive to ill health, transmission of disease, juvenile delinquency and crime and are detrimental to the public health, safety, morals and general welfare.

At first inspection, this definition of blight may appear to give municipalities great leeway in declaring an area blighted.  However, a logical reading of the statute should reveal to the careful reader some clear limitations.  First and foremost is the requirement that a determination of blight must be based upon a “majority of structures” meeting the subsequent criteria in the definition, and not just a limited portion of the structures.  As this phrase appears at the beginning of the definition and applies to all of the clauses throughout, it should be given its due deference in interpreting the statute.  Indeed, the importance of this limiting factor cannot be dismissed, as without it, municipalities would be free to declare an entire area blighted based upon a minor or even negligible number of blighted structures.  A logical plain text reading of this clause clearly leads to the conclusion that if more than half of the buildings in the area do not meet the criterion for blight set forth in the definition under Ohio Revised Code § 1728.01, the area cannot meet the definition of “blighted area.”

The other requirement set forth in the definition of a "blighted area" is that the majority of the buildings in the area are “conducive to ill health, transmission of disease, juvenile delinquency and crime and are detrimental to the public health, safety morals and general welfare.”
  This clause introduces what might be best termed a “harm standard”
 to the blight definition.  The majority of blighted structures within the “blighted area” must both be conducive to health and safety ills as well as detrimental to the general welfare.  This standard is higher than a simple “general welfare” standard, which can logically be interpreted much more broadly.  The inclusion of the word “and” connecting the health and safety issues to the general welfare clause gives notice to the reader that the legislature intended a “blighted area” to be one causing actual, perceivable social ills, such as crime, delinquency, and/or poor health.  Thus, the typical “broad approach” eminent domain justifications of encouraging economic development and activity are contemplated by the “general welfare” clause; however, the failure to live up to any economic “highest and best use” standards will not be sufficient to declare an area blighted under RC § 1728.01(E) due to its co-equal requirement of a finding based upon the “harm standard.”

V. CAN THE CITY USE EMINENT DOMAIN FOR ECONOMIC DEVELOPMENT AT BURKE?

Due to court’s deferential treatment with regard to how municipalities define a “public use,” and especially based on the Supreme Court’s rulings in cases like Berman, it seems doubtful that a challenge could be made to use of eminent domain to expand and assemble any additional parcels needed to make development of Burke viable.  If the site were continued exclusively as an airport, Ohio Revised Code § 719.01 would certainly allow this as a traditional public use.  However, if the site were changed to a non-airport, heavily residential site, the city might be forced to declare any desired parcels to be “blighted,” so that it could exercise its eminent domain powers under Ohio Revised Code § 719.011 and § 1728.01(C).  This is due to the more economic development oriented nature of such a residential endeavor.

Even though it may be unlikely that the city would have to exercise eminent domain in re-developing Burke, it is helpful to know that if it wishes to expand its development target, especially to include lands along the bluffs as suggested in class, the city will almost certainly be able to do so.
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